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BANKRUPTCY REFORM

Value of Credit Counseling Requirement
Is Not Clear

What GAO Found

The Trustee Program’s process for approving credit counseling and debtor
education providers was designed to help ensure that providers met
statutory and program requirements and demonstrated evidence of
proficiency, experience, and reputability. The Bankruptcy Act set certain
standards for providers, and the program’s July 2006 rule clarified these
standards and formalized the application review process. As of October
2006, the Trustee Program had approved 153 credit counseling and 268
debtor education providers. These providers have had few formal
complaints lodged against them, and federal and state law enforcement
authorities with whom we spoke did not identify any recent enforcement
actions against them under consumer protection laws. No provider
approved by the Trustee Program had had its federal tax-exempt status
revoked, although four providers’ tax-exempt status was being examined by
the Internal Revenue Service.

The content of the required credit counseling and debtor education sessions
generally complied with statutory and program requirements. Participants in
the bankruptcy process largely believed the education requirement—a
general financial literacy course—to be beneficial. However, the value of the
counseling requirement is not clear. The counseling was intended to help
consumers make informed choices about bankruptcy and its alternatives.
Yet anecdotal evidence suggests that by the time most clients receive the
counseling, their financial situations are dire, leaving them with no viable
alternative to bankruptcy. As a result, the requirement may often serve more
as an administrative obstacle than as a timely presentation of meaningful
options. Because no mechanism currently exists to track the outcomes of
the counseling, policymakers and program managers are unable to fully
assess how well the requirement is serving its intended purpose.

Providers typically charge about $50 per session and evidence suggests fees
are being waived as appropriate for clients unable to pay, as the Bankruptcy
Act requires. Neither the statute nor Trustee Program guidance defines what
constitutes “ability to pay,” and policies vary among providers. Formal
guidance on this issue would have several benefits, including ensuring
compliance with a minimum benchmark for waiving fees.

The number of counseling and education providers that have been approved
appears sufficient to allow consumers to access these services in a timely
manner. In-person sessions are available in most parts of the country,
although the great majority of clients fulfill the requirements via telephone
or Internet. The Trustee Program has efforts under way to help mitigate the
challenges speakers of foreign languages can face in accessing services.
Further, the bankruptcy courts have taken steps recently to help better
ensure that filers are aware of the potential consequences of filing for
bankruptcy without the required counseling certificate.
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The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
(Bankruptcy Act) amended the federal bankruptcy code to require

(1) individuals to receive budget and credit counseling from an approved
provider before filing a petition in bankruptcy and (2) bankruptcy
petitioners to complete an instructional course on personal financial
management in order to have their debts discharged.' According to the
legislative history of the act, one of the goals of the prefiling counseling
requirement, which became effective on October 17, 2005, is to ensure that
consumers understand the options available to them and the
consequences of filing for bankruptcy. However, the requirement raised a
number of concerns. In recent years, congressional committees and
federal agencies have investigated some credit counseling agencies for
alleged unfair and deceptive practices and were concerned that these
practices, which included steering clients into repayment plans that
benefited creditors and counseling agencies but not necessarily debtors,
would affect those filing for bankruptcy protection. In addition, some
members of Congress and other parties have been concerned that the cost
and availability of counseling and education services could serve as
barriers to those seeking to file for bankruptcy. In response to these
concerns, Congress included in the Bankruptcy Act requirements for
providers of both credit counseling and debtor education courses. The
providers must meet certain criteria and obtain approval from the
Department of Justice’s U.S. Trustee Program (the Trustee Program),
which oversees the bankruptcy process for most federal judicial districts
and acts to ensure compliance with applicable laws and procedures.’

! Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, § 106, Pub. L. No.
109-8, 119 Stat. 23, 37-42 (2005) (amending various sections of Title 11). For the purposes of
this report, hereafter we refer to the prefiling budget and counseling requirement as the
credit counseling requirement and the predischarge personal financial management course
as the debtor education requirement.

® In this report we use the term provider to refer to a provider of prefiling credit counseling
or predischarge debtor education that has been approved by the Trustee Program.
References to the Trustee Program in this report refer collectively to the United States
Trustees and the Executive Office for United States Trustees.
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In light of these issues, the objectives of this report are to examine (1) the
actions taken by the Trustee Program to approve credit counseling and
debtor education providers; (2) the content and results of the counseling
and education sessions; (3) the fees providers charge for counseling and
education services, and the extent to which these services are provided
regardless of clients’ ability to pay; and (4) the availability of approved
counseling and education services and the challenges consumers may face
in receiving these services.

To meet these objectives, we reviewed relevant provisions of the federal
bankruptcy code as amended by the Bankruptcy Act and reviewed the
Trustee Program’s written policies, rules, guidance, and procedures for
approving credit counseling and debtor education providers. We also
collected and analyzed data provided to us by the Trustee Program,
including data on the number, location, and characteristics of providers.
To determine whether the Internal Revenue Service (IRS) had revoked the
section 501(c)(3) tax-exempt status under the Internal Revenue Code, or
taken other enforcement actions, against providers, we met with IRS
officials and reviewed the agency’s publicly available information. We also
reviewed a nonprobability sample of the Trustee Program’s application
case files for 43 providers that represented the majority of counseling and
education sessions conducted nationwide. We did not do a probability
sample because of the limited size of the sample we could review and
because we wanted to ensure that the small sample included all of the
largest providers and specific numbers of other types of providers. The
case files we reviewed included, among other things, the providers’ initial
applications, protocols, curricula and other guidance used by counselors
and instructors, written materials and disclosures provided to consumers,
fee schedules, and correspondence between the providers and the Trustee
Program. To facilitate the case file review, we developed a data collection
instrument to record specific information for each case file reviewed. We
also reviewed relevant portions of the Federal Rules of Bankruptcy
Procedure and the standardized forms required by the courts to file a
bankruptcy petition. Further, we reviewed Web sites of selected
bankruptcy courts. We also collected information related to the prefiling
requirement from seven judicial districts and analyzed a survey of
bankruptcy judges that was conducted by the Federal Judicial Center.
Finally, we interviewed representatives of the Trustee Program; Federal
Trade Commission (FTC); IRS; Administrative Office of the United States
Courts; National Association of Attorneys General; American Bankruptcy
Institute; National Association of Consumer Bankruptcy Attorneys;
National Association of Bankruptcy Trustees; National Association of
Chapter 13 Trustees; trade organizations representing creditors, such as
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Results in Brief

the American Bankers Association and the Financial Services Roundtable;
consumer organizations, such as the Consumer Federation of America and
the National Consumer Law Center; academic researchers; and 10
providers of credit counseling or debtor education that had been approved
by the Trustee Program.

We conducted our review from February 2006 through March 2007 in
Washington, D.C., and Boston, Ma., in accordance with generally accepted
government auditing standards. A more extensive discussion of our scope
and methodology appears in appendix I.

The Trustee Program’s process for approving credit counseling and debtor
education providers was designed to ensure that applicants met statutory
and program requirements and demonstrated evidence of proficiency,
experience, and reputability. The Bankruptcy Act requires that providers
meet certain minimum requirements designed to help ensure that
providers are adequately qualified and to prevent conflicts of interest and
abusive practices. To implement these requirements, the Trustee Program
adopted application forms and an interim final rule that set forth
application procedures and criteria that credit counseling and debtor
education providers must meet. Relatively few concerns have been raised
about the competence of the providers approved thus far. Federal and
state law enforcement officials with whom we spoke did not identify
enforcement actions related to consumer protection issues against any
providers subsequent to their approval. As of March 2007, no provider
approved by the Trustee Program had had its federal tax-exempt status
revoked, but four providers’ tax-exempt status was being examined by
IRS. A Trustee Program official said that the program had approved these
four applicants because, after careful review, the program was satisfied
that they met the statutory and program requirements for quality and
character.

Our review of selected providers’ application files, curricula, and
supporting materials showed that the content of the credit counseling and
debtor education sessions generally complied with statutory and Trustee
Program requirements. According to the Bankruptcy Act, prefiling credit
counseling sessions should provide an analysis of the client’s current
financial condition and the factors that led to it, an individualized budget
analysis, and assistance in developing an appropriate action plan.
According to providers and Trustee Program data, the great majority of
debtors fulfill the credit counseling requirement by telephone or via the
Internet. We did not find evidence that agencies that provided prefiling
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credit counseling discouraged clients from filing for bankruptcy and very
few clients appeared to be entering into repayment plans administered by
these agencies. However, it is not clear whether the prefiling requirement
is serving its intended purpose—as described in the Bankruptcy Act’s
accompanying conference report—of helping consumers make an
informed choice about bankruptcy and its alternatives. Anecdotal
evidence suggests that by the time most consumers receive the prefiling
counseling, their financial situations are dire, leaving them with no viable
alternative to bankruptcy. As we have reported in the past, data on
program outcomes are essential for appropriate oversight and decision
making. However, the Trustee Program does not track and monitor the
outcomes of counseling sessions, including how often they are followed by
a bankruptcy filing, in large part because this is not required under the
program’s statutory responsibilities. Better data on the outcomes of
counseling sessions could help program managers and policymakers
determine how well the prefiling requirement is serving its intended
purpose. Finally, we found that participants in the bankruptcy process and
other experts believed that the debtor education course was generally a
useful tool to improve debtors’ financial literacy.

Although comprehensive data were not available, evidence from our
review suggests that counseling and education sessions typically cost
about $50 or less, and industry observers and consumer advocates we
spoke with generally considered this amount to be reasonable. Providers’
policies for waiving fees varied and Trustee Program data on the three
largest providers showed significant variations in the proportion of clients
whose fees were waived—from 4 percent to 26 percent for credit
counseling sessions and from 6 percent to 34 percent for debtor education
courses. The Bankruptcy Act requires that providers charge reasonable
fees and offer their services without regard to an individual’s ability to pay,
but does not specify what constitutes a “reasonable” fee or “ability to pay.”
The Trustee Program did not promulgate rules or provide specific
guidance about what constitutes a debtor’s ability to pay in order to give
providers the flexibility to respond to market conditions. However,
formalized guidance would help reduce uncertainty among providers
about when to waive fees and would provide a minimum benchmark for
reducing or waiving fees.

Despite initial concerns, enough counseling and education providers have
been approved to allow consumers to access these services relatively
easily and in a timely manner. As of October 2006, the Trustee Program
had approved 153 credit counseling and 268 debtor education providers.
Three large nationwide organizations represent about half of the market
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Background

for both of these services. In-person counseling and education are not
readily available in certain parts of the country, but even where these
services are available, the great majority of debtors seek to fulfill the
requirements by telephone or via the Internet. Anecdotal evidence
suggests that certain populations, such as those whose primary language is
not English, may face challenges accessing counseling and education
services. The Trustee Program is undertaking steps to make it easier to
identify providers that offer translation services and services in specific
foreign languages. Some individuals, particularly those not represented by
an attorney, file bankruptcy petitions without having met the prefiling
credit counseling requirement. Since the Bankruptcy Act became effective,
the bankruptcy courts have taken measures—on their Web sites and filing
forms—to make the prefiling requirement more conspicuous to filers.
Debtors who fail to fulfill the prefiling counseling requirement can face a
variety of consequences, such as a delay in receiving the automatic stay
that prevents creditors from continuing to seek payment.

This report makes two recommendations. First, in order to help
policymakers assess the value of the Bankruptcy Act’s counseling
requirement, we recommend that the Trustee Program develop a
mechanism that would allow the program or other parties to track the
outcomes of prefiling credit counseling, including the number of
individuals issued counseling certificates who then file for bankruptcy.
Second, to clarify the Bankruptcy Act’s requirement that the required
counseling and education be provided regardless of a client’s ability to
pay, we recommend that the Trustee Program issue formal guidance on
what constitutes “ability to pay.”

We provided a draft of this report to the Administrative Office of the U.S.
Courts, Department of Justice, and IRS, which provided technical
comments that we incorporated as appropriate. In addition, the
Department of Justice provided written comments, in which it concurred
with our recommendations and discussed its plans for carrying them out.

Bankruptcy is a court procedure designed to help consumers and
businesses eliminate debts they cannot pay or repay them with the court’s
protection.’ The filing of a bankruptcy petition in most cases operates as

? Because businesses are not subject to the credit counseling or debtor education
provisions of the Bankruptcy Act, the scope of this report is limited to personal
bankruptcies.
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an “automatic stay” that essentially prohibits most creditors from taking
any action to attempt to collect a debt pending the resolution of the
bankruptcy proceeding. Consumers usually file for bankruptcy under one
of two chapters of the Bankruptcy Code. Under Chapter 7, the debtor’s
eligible assets are liquidated (reduced to cash) and distributed to creditors
in accordance with the procedures mandated by the court. At the end of
the process, the debtor’s eligible debts are discharged, which means that
creditors may take no further action against the individual to collect the
debt. Under Chapter 13, debtors file a repayment plan with the court
agreeing to pay their debts over time, usually 3 to 5 years. In these cases,
the debtor’s discharge occurs upon completion of all payments under the
plan. Personal bankruptcy is designed to give debtors a “fresh start” but is
often considered a last resort, in large part because of the adverse effect it
has on an individual’s credit record. Most debtors who file for bankruptcy
use an attorney, but some debtors represent themselves without the aid of
an attorney and are referred to as pro se debtors.

Federal courts have jurisdiction over bankruptcy cases and petitions can
be filed in any one of the nation’s 94 judicial districts.' The Trustee
Program, a component of the Department of Justice, is responsible for
overseeing the administration of most bankruptcy cases. The program
consists of the Executive Office for U.S. Trustees, which provides general
policy and legal guidance, oversees operations, and handles administrative
functions, as well as 95 field offices and 21 United States Trustees—
federal officials charged, among other things, with supervising the
administration of federal bankruptcy cases. The Trustee Program also
oversees private “panel trustees” and “standing trustees” who administer,
respectively, individual Chapter 7 and Chapter 13 bankruptcy cases.
Bankruptcy cases in Alabama and North Carolina are not under the
Jjurisdiction of the Trustee Program and are administered instead by
bankruptcy administrators in the judicial districts in those states. (See
app. II for more information on Alabama and North Carolina.)

The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
was signed into law on April 20, 2005, and most of its provisions became
effective on October 17, 2005. The act made substantial changes to the

* There are 90 bankruptcy courts among the 94 judicial districts. The Eastern and Western
Arkansas judicial districts are served by a single bankruptcy court and bankruptcy cases in
the Guam, Virgin Islands, and Northern Marianas judicial districts are filed in district court.
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Bankruptcy Code, including the addition of new credit counseling and
debtor education requirements.’

Credit Counseling. To be a “debtor” (that is, eligible to file for
bankruptcy), an individual, except in limited circumstances, must receive
from an approved provider, within 180 days preceding the date of filing a
bankruptcy petition, (1) a briefing outlining the opportunities available for
credit counseling and (2) assistance with performing a budget analysis.
Individuals may satisfy the counseling requirement post-petition if the
individual certifies the existence of exigent circumstances that merit a
waiver.’

Debtor Education. Prior to discharge of debts, Chapter 7 or Chapter 13
debtors must complete a personal financial management instructional
course from an approved provider.

The Bankruptcy Act has designated the Trustee Program as responsible
for the implementation of these requirements, including the development
of rules and guidance and the certification of approved credit counseling
and debtor education entities. Upon completing prefiling counseling or
predischarge education, consumers get a certificate from the provider that
is submitted to the bankruptcy court as evidence of having fulfilled the
requirement.

The credit counseling industry has existed for about 40 years. Credit
counseling agencies generally work on behalf of their consumer clients,
who are typically deeply in debt, to help them manage their existing
financial problems and to teach them better financial management skills
for the future. These agencies have historically been community-based
nonprofit organizations that charge nothing or solicit modest fees from

® Neither the prefiling counseling requirement nor the predischarge debtor education
course requirement are applicable with respect to a debtor who (i) resides in a district that
a U.S. Trustee has determined does not have adequate capacity to service individuals
requesting counseling or (ii) is incapacitated, disabled, or on active military duty in a
military combat zone. 11 U.S.C. §§ 109(h)(2), 109(h)(4), 727(a)(11) and 1328(g)(2).

5 A debtor may be granted a temporary waiver to complete the counseling requirement
after the filing of the petition if the debtor satisfies the court that (1) an exigent
circumstance merits it, and (2) the debtor requested services from an approved provider
but was unable to obtain them within 5 days. If the exemption is granted, the debtor has up
to 30 days after filing the petition to complete the counseling requirement. However the
court may, for cause, extend the 30-day grace period by up to an additional 15 days. 11
U.S.C. § 109(h)(3).
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clients to help defray expenses. In some cases, agencies may offer to put
clients in repayment programs, commonly termed debt management plans,
where consumers pay off their unsecured debts by making a single,
consolidated payment that the agency uses to disburse funds to creditors.
Under such plans, creditors often agree to reduce the debtor’s interest
rates or waive certain fees and to contribute a small percentage of the
amount received to the counseling agency to help fund its expenses.

The FTC and others have noted that many credit counseling agencies
operate honestly and fairly and that these agencies are professional
operations that provide valuable services to financially distressed
consumers. However, starting in the 1990s, consumer complaints about
selected segments of the credit counseling industry spurred congressional
hearings and federal and state investigations into the activities of many
credit counseling agencies.” For example, over the past few years, the FTC
has settled enforcement actions against several of these agencies for
alleged abusive practices, including steering consumers into debt
management plans that provided financial benefits to the agency but not to
the consumer.® Further, as part of its Credit Counseling Compliance
Project, IRS has undertaken a broad examination effort of credit
counseling organizations for compliance with the Internal Revenue Code,

" See, for example, U.S. Senate Committee on Homeland Security and Governmental
Affairs, Permanent Subcommittee on Investigations. Profiteering in a Non-profit
Industry: Abusive Practices in Credit Counseling (Washington, D.C.: Mar. 24, 2004).

8 FTC v. AmeriDebt, Inc. et al., Civil Action No.: PJM 03-3317 (D. Md. 2006) available at
http://www .ftc.gov/os/caselist0223171/0223171ameridebt.htm; FTC v. Better Budget
Financial Services, Inc. et al., Civ. No. 04-12326 (WGY) (D. Mass 2005) available at
http://www.ftc.gov/os/caselist/0412326/0412326.htm); FTC v. Debt Management Foundation
Services, Inc., et al., Case No.: 8:04-CIV-1674-T-17-MSS (M.D. FL. 2005) available at
http://www ftc.gov/os/caselist/0423029/0423029.htm); FTC v. National Consumer Council,
Inc et al., Civ. No. SACV04-0474CJC (JWJX) (C.D. Ca. 2005) available at
http://www.ftc.gov/os/caselist/0323185/0323185.htm.
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The Trustee
Program’s Process for
Screening Providers
Is Designed to Help
Ensure Statutory and
Program
Requirements Are Met

including the propriety of the organizations’ tax-exempt status.” " Between
January 2005 and March 2007, IRS had revoked or terminated the federal
tax-exempt status of 19 credit counseling agencies, and as of March 2007,
IRS had proposed revocations for an additional 28 agencies."

The Bankruptcy Act requires prefiling credit counseling and debtor
education providers to meet certain requirements designed to ensure the
quality of their services and prevent abusive practices. The Trustee
Program adopted application forms and an interim final rule on
procedures for approving applicants. Few complaints have been raised
about providers’ competence or integrity, although IRS is in the process of
examining the tax-exempt status of four providers.

Agencies Must Meet
Statutory and Trustee
Program Requirements to
Be Approved

The Bankruptcy Act provided that credit counseling and debtor education
agencies meet certain minimum requirements designed to ensure that
providers are adequately qualified and to prevent abusive practices. With
regard to credit counseling, the Trustee Program may approve only
entities that, among other things

’ Treasury Inspector General for Tax Administration, Abuses in the Tax-Exempt Credit
Counseling Industry Are Being Addressed, but Further Actions Are Needed to Ensure
Overall Industry Compliance, Reference Number: 2006-10-081 (Washington, D.C.:

May 2006).

""The Pension Protection Act of 2006 amended section 501 of the Internal Revenue Code to
establish additional requirements that credit counseling organizations must satisfy in order
to qualify for tax-exempt status under either section 501(c)(3) or section 501(c)(4). See
Pub. L. No. 109-280, § 1220, 120 Stat. 780, 1086-89 (2006) (to be codified at 26 U.S.C. §
501(q)). For example, an organization is prohibited from making loans (other than interest-
free loans) to debtors. The additional requirements will not apply to 501(c)(3) and
501(c)(4) organizations existing before the enactment of the Pension Protection Act until
after August 17, 2007. An IRS official noted that the revocations of credit counseling
agencies’ tax-exempt status were not related to changes made by the Pension Protection
Act.

" When IRS issues a determination letter proposing revocation or modification of an
organization’s tax-exempt status, the organization may, within 30 days of the date of the
letter, appeal to the Office of the Regional Director of Appeals. If no appeal is filed, the
taxpayer is sent a letter giving the taxpayer 90 days to file a petition in U.S. Tax Court, U.S.
Claims Court, or the U.S. District Court for the District of Columbia.
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are nonprofit organizations;"

have an independent board of directors with the majority of members not
directly or indirectly benefiting financially from the outcome of the
counseling services;

charge a reasonable fee for counseling services;
provide full disclosure to a client on certain prescribed items;

provide for the safekeeping and payment of client funds, including
auditing the trust accounts annually and bonding employees;

provide trained counselors with adequate experience; and

have adequate financial resources to provide continuing support services
for budgeting plans over the life of any repayment plan.

The act required the Trustee Program to undertake a thorough review of
the qualifications of a credit counseling agency before approving it to
provide prefiling counseling services. Providers are initially approved for a
probationary period not to exceed 6 months; at the conclusion of this
period, they must reapply and the Trustee Program can approve them for
an additional 1-year period. In July 2006, the Trustee Program adopted an
interim final rule that set forth application procedures designed to ensure
that only organizations that met the minimum qualification standards set
forth in the Bankruptcy Act would be approved to provide services.” The
rule established criteria by which the Trustee Program will evaluate
whether applicants have satisfied the statutory standards. For example,
the rule specified factors that indicate whether an applicant will be

12 Nonprofit status is a state law concept. The Bankruptcy Act does not require that a credit
counseling agency be qualified as a 501(c)(3) tax-exempt organization in order to be an
approved provider. However, because most federal tax-exempt organizations are nonprofit
organizations, an organization’s federal tax-exempt status is one factor considered by the
Trustee Program in determining an agency’s nonprofit status for purposes of being an
approved provider.

'* Application Procedures and Criteria for Approval of Nonprofit Budget and Credit
Counseling Agencies and Approval of Providers of a Personal Financial Management
Instructional Course by United States Trustees, 71 Fed. Reg. 38076 (2006) (interim final
rule).
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providing counselors with adequate training and experience." The rule
also established procedures permitting the Trustee Program to remove
agencies from the approved list, including an administrative review
process before removal.”

As with credit counseling providers, the Bankruptcy Act also established
minimum qualification standards for debtor education providers. For
example, the act stated that these entities must provide personnel with
adequate experience and training and use appropriate learning materials
and teaching methodologies. The act also required that the provider have
adequate facilities in reasonably convenient locations or, alternatively,
provide instruction by telephone or through the Internet. Debtor education
providers also must keep records to permit evaluation of a course’s
effectiveness. The act does not require debtor education providers to be
nonprofit entities. The Trustee Program’s interim final rule set forth
application procedures and specified the certification standards for an
agency’s instructors, established course procedures and recordkeeping
requirements, and identified the topics that the courses must include.'

The Trustee Program
Developed an Approval
Process Designed to Help
Ensure Compliance with
Statutory and Program
Requirements

The Trustee Program established the Credit Counseling and Debtor
Education Unit in June 2005 to implement the relevant provisions of the
Bankruptcy Act, which went into effect in October 2005. Because the
Trustee Program had no prior experience or expertise in this area, the unit
sought input from a wide variety of stakeholders, including state and
federal agencies, credit counseling representatives, consumer advocates,
and academics. In June 2005, the unit developed application forms and
procedures and a basic process for approving providers.”” A wide range of

" Section 106(e) of the Bankruptcy Act amended the bankruptcy code to require that
prefiling credit counseling agencies must provide counselors with adequate training and
experience in providing credit counseling. 11 U.S.C. §111(c)(2)(F). The interim final rule
specifies that a counselor will be deemed to have “adequate training and experience” if the
counselor is accredited or certified by a recognized independent organization, or has
successfully completed a course of study acceptable to the Trustee Program and has
worked a minimum of 6 months in a related area. 71 Fed. Reg. at 38078-79 (to be codified at
28 C.F.R. § 58.15(f)(2)).

' 71 Fed. Reg. at 38081 (to be codified at 28 C.F.R. § 58.17).
71 Fed. Reg. at 38082 — 84 (to be codified at 28 C.F.R. § 58.25).

" OMB No. 1105-0084 (Exp. 12/31/2005), Application for Approval as a Nonprofit Budget
and Credit Counseling Agency, and OMB No. 1105-0085 (Exp. 12/31/2005), Application for
Approval as a Provider of a Personal Financial Management Instruction Course.
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industry participants told us that the Trustee Program had generally been
successful in setting up an infrastructure, establishing guidance and an
application process, and approving providers within a very limited time
frame.

Credit counseling agencies applying to become approved providers—or
reapplying to maintain their status as providers—must provide the Trustee
Program with a variety of information used to evaluate the agencies’
qualifications. Among the information that applicants are required to
disclose is

names and other data on current and former officers, directors, and
trustees, including whether any have been convicted of certain crimes;

data on the agency, including how long it has been in business, the number
of clients it has served, and relevant licenses, accreditations, and

association memberships;

revocations of licenses or accreditations, legal actions and investigations,
and disciplinary or enforcement actions;

audited financial statements for the previous 2 years for applicants that
offer debt management plans;

nonprofit status, including any correspondence with IRS related to section
501(c)(3) tax-exempt status;

information on the nature and content of the credit counseling services
provided, such as the average length of a session;

written materials, such as handouts and protocols, used in providing credit
counseling services; and

information on debt management plans serviced by the agency.
To understand and assess the Trustee Program’s process for reviewing

applications for credit counseling and debtor education, we conducted a
detailed review of the case files of 32 applications that had been approved
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and 11 applications that had been denied.” Our case file review found that
the Trustee Program’s process for reviewing applicants was generally
systematic and thorough and designed to ensure that the applicants
approved by the program met the qualification standards set forth in the
Bankruptcy Act. In reviewing applications, analysts in the Counseling and
Debtor Education Unit used a checklist to ensure that each applicant
satisfied the statutory and application requirements and had provided
documented evidence to show sufficient experience, qualifications, and
proficiency. In many cases, applicants had to provide additional
information. The Trustee Program also required some applicants to make
modifications to their programs or processes before approving the
application. For example, in several cases we reviewed, applicants were
required to add additional material to the disclosure statements provided
to clients. In another case, an Internet-based counseling provider was
required to ensure that its counseling sessions added opportunities for
direct interaction between the debtor and a counselor.

The Trustee Program’s review process also includes measures to evaluate
the applicants’ character and standing in the credit counseling industry.
For example, Trustee Program officials told us that they consult publicly
available information, such as the Web site of the Better Business Bureau,
and conduct an Internet search on applicants for information on their
character and corroboration of information submitted. In addition, higher-
risk applicants are evaluated more rigorously. For instance, agencies that
enter a high proportion of clients into debt management plans may be
asked to provide additional information on the number and nature of these
plans. As of October 2006, the Trustee Program had rejected 96
applications to provide credit counseling or debtor education services. In
most of the cases we reviewed where the applicant was rejected, it had not
provided sufficient documentation to demonstrate its nonprofit status, the
existence of an independent board of directors, or its ability to perform
adequate counseling. In addition, as of October 2006, 123 applications
were withdrawn before being approved or rejected. Thus, according to the
Trustee Program, out of 680 original applications, 64 percent had been
approved by the Trustee Program, 32 percent had been either rejected or
withdrawn, and 4 percent were still in the process of being reviewed.

8 Of the 32 approved applications we reviewed, 15 were for credit counseling and 17 were
for debtor education, and they represented approximately 77 percent and 67 percent,
respectively, of the certificates issued between January 9, 2006, and October 17, 2006. Of
the 11 denied applications we reviewed, 6 were for credit counseling and 5 were for debtor
education.
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During the period between July 2005 and January 2007, approval of credit
counseling and debtor education applications took an average of about 7
weeks from the time they were submitted, according to information
provided by the Trustee Program. In some cases, the approval of an
application can be lengthy—38 weeks in one instance—in part because
applicants often are asked to provide additional information. Some
providers we spoke with said they believed that the review process could
have been more streamlined—for example, one provider told us it was
asked to provide the same information twice. A Trustee Program official
noted that the credit counseling and debtor education requirement was
still relatively new and the program is continuing its efforts to streamline
and improve the application process.

Trustee Program officials told us they are currently developing procedures
for conducting audits of selected providers that have been approved for
credit counseling or debtor education. These audits, known as Quality
Service Reviews, are expected to include on-site inspections that will
examine, among other things, the quality of providers’ services and
compliance with statutory and program requirements.

Few Complaints Raised
about Providers’
Competence or Integrity,
although IRS Is Examining
the Tax-Exempt Status of
Four Providers

As of October 2006, the Trustee Program had approved 153 credit
counseling providers. As required by statute, all of the credit counseling
providers were nonprofit organizations, and about 94 percent of them had
tax-exempt status under section 501(c)(3) of the Internal Revenue Code.
While some of the approved agencies were relatively new organizations,
about 90 percent had more than 5 years of experience conducting credit
counseling. The three largest credit counseling providers—Consumer
Credit Counseling Services of Greater Atlanta, GreenPath Debt Solutions,
and Money Management International—represented more than half of all
prefiling credit counseling certificates issued nationwide between January
and October 2006. Many of the approved counseling agencies were
members of the National Foundation for Credit Counseling, which
industry participants told us is regarded as having high membership

Page 14 GAO-07-203 Bankruptcy Credit Counseling



Complaints Have Been Limited

standards. In addition, many of these providers were accredited by the
Council on Accreditation."

The Trustee Program had also approved 268 debtor education providers as
of October 2006. Many of these providers also provided credit counseling
services and the largest three provided almost half of all debtor education
sessions nationwide. As of March 2006, about one-third of the debtor
education providers had tax-exempt status under section 501(c)(3) of the
Internal Revenue Code. Several Chapter 13 trustees—individuals
appointed by United States trustees to administer bankruptcy cases—were
approved to provide debtor education, as were some educational
institutions, such as community colleges.

As noted earlier, prior to the implementation of the Bankruptcy Act,
concerns had been raised that debtors required to receive prefiling credit
counseling could be exposed to unfair and deceptive practices by
unscrupulous agencies. However, the great majority of representatives of
consumer advocacy groups, federal agencies, industry participants, and
other stakeholders we spoke with believed that the credit counseling
agencies approved by the Trustee Program have been reputable. In
addition, no federal or state law enforcement officials we spoke with
identified any federal or state enforcement actions related to consumer
protection issues against any providers subsequent to their approval. *

Between October 2005 and October 2006, the Trustee Program received
124 complaints about credit counseling and debtor education providers

' The data related to providers’ experience and accreditation were provided by the Trustee
Program and are as of March 2006, when there were 142 providers. The National
Foundation for Credit Counseling includes more than 100 nonprofit member agencies,
many of which use the name “Consumer Credit Counseling Service®.” Its member agency
counselors must complete training in its Counselor Certification Program. The Council on
Accreditation is an independent, third-party, not-for-profit accrediting organization that has
reviewed more than 1,500 social service programs to ensure compliance with best-
practices standards.

20 Organizations that qualify for tax-exempt status under Internal Revenue Code section
501(c)(3) are exempt from certain federal and state consumer protection laws. For
example, 501(c)(3) corporations are not subject to the Credit Repair Organizations Act,
which imposes restrictions on credit repair organizations aimed at protecting the public
from unfair or deceptive advertising and business practices. See 15 U.S.C. §§ 1679 et seq.
Generally, a credit repair organization is defined as any person who provides, for a fee,
services for the express or implied purpose of improving a consumer’s credit record, credit
history, or credit rating. 15 U.S.C. § 1679a(3).
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